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OPENING BRIEF OF APPELLANTS WEIGMAN 


STATEMENT OF PLEADINGS AND 
FACTS TO CONFER JURISDICTION 


This is an appeal from a decision 
entered by the Tax Court of the United 
States on March 17, 1967, 47 T. C. No. 
ie 

Appellants had petitioned the Tax 
Court to review an assessment made by 


the Director of Internal Revenue, 


Oy 
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The Petition appears on page 2 of 
Transcript of the Record. 

The issues involved relate to the 
application of Sections 165 and 166 of 
the Internal Revenue Code of the United 
States as they refer to "trade or 
business" of a taxpayer. 

The Appellants have taken steps 
required by the Federal Rules of Civil 
Procedure and the Rules of this Court, 
and therefore, this Court has juris- 
diction to review the Decision of the 
Tax Court and all other matters in 
issue. 


STATEMENT OF THE CASE 


The Appellants, Ernest H. Weigman 
and Beula D. Weigman, husband and wife, 
are residents of Pima County, Tucson, 
Arizona. They were a retired couple 
for several years preceding 1960. In 
the summer of 1960 Mr. Weigman made an 


* 


. a 


investment of $5,000 by the purchase of 
stock of the Birdcage Restaurant and 
Cocktail Lounge in Scottsdale, Arizona. 
At that time, there were two other 
shareholders, Jerry O'Dell and William 
Bird. 

The corporation had begun business 
in 1960 with Mr. Bird acting as its 
President and General Manager. In the 
fall of 1960 the Appellants were called 
upon to advance or provide additional 
monies to the corporation. In the late 
months of 1960 the Appellants became 
aware of the fact that Mr. Bird was not 
managing the corporation in a business 
like manner and in February and March 
of 1961 the Appellants performed the 
following acts: 

1. Purchased the interest of 
William Bird in the corporation and paid 


him to terminate his management contract. 
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(Trial Proceedings, p. 14, line 9) (1) 

2. Agreed to pay all of the oute 
standing obligations of the corporation. 
(Trial Proceedings, p. 18, line 6) 

3. Entered into a UEAGE dated 
March 1, 1961, whereby they personally 
leased the premises which was occupied 
by the corporation. (Trial Proceedings, 
ps 15, line 1) 

4, Employed a manager and took 
active operation and control of the 
Restaurant business. (Trial Proceedings, 
p. 15, line 23) 

5. Devoted a substantial portion 
of their time, particularly the time of 
Mr. Weigman, to the operation and 
control of said Restaurant. (Trial 
Proceedings, p. 19, line 9) 

6. Continued to lose money and 
to make payments of the losses. (Trial 
i 


,» rial Proceedings" refers to the 
PEROESErLS record of the’trial before the 


il ony | 


Proceedings, p. 25, linesl15 to 25) 

7. Finally the business came to 
anend. (Transcript of Proceedings, 
pe 26, line 8). The evidence indicates 
that $118,825 was lost after the date of 
the new lease which was issued on March 
1, 1961 to the Weigmans and between 
January, 1962. (Trial Proceedings, 
peme>, lineésl5 to 25) 

(At all times herein the Weigmans 
provided their own funds for operation 
of the business. They continued to 
place their funds in the corporate bank 
account and they used the corporate name, 
(Trial Proceedings, p. 18, linesl0 and 
2l--p. 27, lines6 to 11). They had no 
elections of directors nor of officers). 
(Trial Proceedings, p. 17, line 12) 

The Appellants filed an application 
with the Internal Revenue Service for a 


refund for the years 1958, 1959 and 1960, 


cry 
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claiming refunds arising from carry-back 
deductions for said years. A refund was 
made and thereafter the Commissioner 
assessed tax deficiencies for the years 
1958, 1959 and 1960, and from these 
deficiencies the Appellants filed the 
Petition to the Tax Court (Transcript of 
Record, p. 2) a Stipulation of Facts was 
filed with the Tax Court (Transcript of 
Record, p. 9) evidence was presented 
thereon by the taxpayer (Trial 
Proceedings) and a decision was entered 
by the Tax Court (Transcript of Record, 
p. 12) wherein a majority of the judges 
of the Tax Court sustained the Internal 
Revenue Service but the trial judge, 
the only judge present at the trial on 
the issues, dissented. 

The refund by the Internal Revenue 
Service was based on a carry=-back loss 
of $154,825. Part of this occurred 


when the Weigmans were in an investor 
% a wOhe 


status. Thus, $36,000 is a proper 
subject of a deficiency assessment. 
The sum of $118,825 is a business 
bad debt loss. 

The issues presented for appeal 
are the application of Sections 165 and 
166 Internal Revenue Code to the factual 
situation. The Appellants contend that 
the loss which they sustained was a 
business loss and that, though they 
began as investors in a Restaurant 
business, they soon became engaged 
in the trade or business of operating 
a restaurant and lost their status of 
investors when they became involved 


in said trade or business. 
SPECIFICATION. OF ERRORS 


The Tax Court erred in the follow- 


ing particulars: 


le. The Tax Court erred in that it 


found the Appellants were not engaged 
in the trade or business of operating 

a restaurant when the evidence lawfully 
proved that they were engaged in the 
trade or business of operating a 
restaurant. 

2. The Tax Court erred when it 
failed to apply correctly the provisions 
of Sections 165 and 166 Internal Revenue 
Code, and to rule that the losses of 
the Appellants were those incurred in 
their trade or business. 

3. The Tax Court erred when the 
majority thereof failed to follow the 
dissenting opinion of the trial judge 
who was present, heard the evidence 
and reached a valid and lawful 
conclusion in his dissenting opinion. 

SUMMARY OF ARGUMENT 
The Appellants contend that they 


were engaged in the trade or business 
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of operating a restaurant. Their 
position has been that they came into 
the corporation as shareholders 
(investors), that the purpose of the 
corporation ceased in substance, that 
they soon became the active operators 
of the business on a personal basis. 
At that time, they argue, they became 
involved in the trade or business of 
operating a restaurant. 

The losses ($118,825) which they 
claim as business losses were those 
which arose after the Appellants took 


control of the restaurant as their 


trade or business. The losses ($36,000) 


which they sustained as shareholders in 


the corporation are not claimed in this 


appeal, nor were they claimed before the 


mex Court. 
The Appellants further argue that 


the conclusions of the trial judge of 
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She Tax Court, who heard the evidence 
and who dissented from those judges 

of the Tax Court who did not hear the 
evidence, should be given great welght 
by the Court of Appeals. 


ARGUMENT AS TO SPECIFICATION 
OF ERRORS NO, 1 AND NO, 2 


Mae report of Trial Proceedings, 
pages 14 through 19 in particular, 
further indicates the intent and acts of 
the Appellants who thieeed their status 
from investor to operator (business). 
At the beginning of the events, in 
the summer of 1960, the Appellants 
assumed no administrative control of 
the business, but after they purchased 
mee entire business, they devoted all 
Or their ne to the business, they 
assumed complete serum! thereof and 
Subjected themselves to complete 


economic liability for the operation 


270% 


f the business. They entered into a 
yw lease on a personal basis and they 
aid all past debts of the business and 
ll operating debts of the business. 

Sections 165 and 166 of the Inter- 
al Revenue Code permit one who is 
ngaged "in a trade or business" to 
Sewct losses from income, whereas, 
fter loss occurs by reason of invest- 
ent it may only be deducted in the 
anner of short term capital gains. 

The issue presented is whether or 
ot the Weigmans were engagaged in the 
rade or business of operating a res- 
aurant or whether they were investors 
Meeetailing corporation. 

The Sections of the Internal 
‘evenue Code which are involved are 
65 and 166. 

meee. 165. LOSSES. 

(a) GENERAL RULE.--There 
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shall be allowed as a deduction 
my loss sustained during the 
taxable year and not compen- 
sated for by insurance or other- 
wise. 


@) LIMITATION OF LOSSES. OF 
INDIVIDUALS.=--In the case of an 
individual, the deduction under 
subsection (a) shall be limited 
to-= 

(1) losses incurred in 
me tmade or business; ..." 


mec. 266. BAD DEBTS. 


(2 is MONBUSEINESS DEBT 
DEFINED.--For purposes of para- 
graph (1), the term 'nonbusiness 
debt' means a debt other than-- 

(A) A debt created 
or acquired in connection with 
[a trade or business of the tax- 
payer]." 


The position of a taxpayer who 


‘eeks to secure business bad debt treate 


1ent for monies advanced to a corporation 


fee Deen the subject of many cases. 


sourts have held that loans or advances 


70 a corporation for the purpose of 


NMaintaining the corporate structure 


and continuing with the same are not 
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pes in the “trade or business" of the 
axpayer, but they are loans made by 
nvestors and that the investor may 
ot receive a business bad debt deduction. 
yereal of these cases is Omaha National 
ank v. Commission, 183 F2d 899, wherein 
Me taxpayer, an attorney, intentionally 
ontinued corporate activities during 
he time monies were advanced to the 
orporation. 

The taxpayers (Weigman) herein 
ere not seeking to continue the cor- 
orate structure but were intentionally 
gnoring the existence of the corpo- 
‘ation and were considering their 
ictivities to be personal. The record 
meicates that through ignorance the 
axpayers used some of the structure of 
she corporation as matters of con- 
venience and that they created evidence 
of "loans" without advice from any 
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nowledgeable persons. (Trial Pro- 
eedings, pp. 31-35.) 

Under the facts as adduced at the 
ime of trial the taxpayers argue that 
hey are entitled to business bad debt 
reatment and that they should be per= 
@eped to treat their loss of $118,825 
feedebpt incurred in their trade or 
usiness. 

Whether money has been expended in 
_taxpaver's trade or business has been 
eclared to be an issue of fact. 

"Question whether a debt is one 

the loss from the worthlessness 

Mmeevngen 1S incurred in tax- 

payer's trade or business is 

a question of fact in each par- 

ticular case." 

melness.VvV.Com, of Int. Rev., 

234 Fed 146, 

The most recent pronouncement on 
syne issue of "trade or business" of a 
waepayer is Whipple v. Com. of Int. Rev., 
373 U.S. 193. Therein the Supreme Court 


Te 


peene United States indicated, 

"Devoting one's time and 

energies to the affairs of 

Mecorporacion is not of itself, 

fea without more, a trade or 

business of the person so 
engaged." 
This concept does not change the 
Bweeession in Burnet v. Clark, 53 S.Ct. 
Pim wherein it was stated: 

"The respondent was employed 

as an officer of the corpo- 

ration; the business which he 

eonducted for it was not his 

own. There were other stock= 

holders. And in no sense ‘can 

the corporation be regarded as 

fs alter ego, or agent ..." 

It is to be observed that in both of 
these landmark cases the taxpayer was 
intentionally continuing with the cor- 
porate structure. 

There is a line of cases which has 
permitted, or at least recognized, the 
existence of business bad debt treat-=- 
ment to a taxpayer who is operating 


independently of the corporation. This 
#15- 


-ne of cases has permitted business bad 
ebt treatment to taxpayers: who retained 
-corporate structure in form bue who 
operated the business of the corporation 
3 their independent trade or business. 
rimarily these cases are those in, which 

taxpayer has continued the business of 
he corporation but has assumed all 
perating debts of the corporation (and 
opefully has agreed to accept the 
rofits of the corporation.) This line 
‘f cases includes Bryce v. Keith, 25 
"ed 133: 


Losses on the value of 
corporate stock were accepted 
as ‘incurred in trade.' The 
Court stated, 'The transactions 
by which the decedent became the 
owner of the stock were carried 
on over a considerable period, 
were complicated in character, 
involved a very large sum of 
money, and must have required 
much of her time and attention, 
and I am of the opinion that 
they were of the character 
contemplated by Congress as 
"incurred in trade".'" 
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"The agreement between Wiggin 
and the lumber company made all 
its operating losses his losses. 
During these four years, Wiggin 
was carrying on this lumber 
Pieiness almost exactly as 
though it had been his own 
personal business. ite pos-— 
sible profits and its actual 
losses were his, individually. 
Under the contracts he managed 
it, without interference or 
control by the board of direc- 
tors. The corporation was 
merely entitled to an account- 
mip of the operating resuleos Of 
his management; otherwise its 
corporate business tf wactLons 
were practically suspended. 
Under these contracts, this 
lumber business was, in a very 
real sense, Wiggin's trade and 
business. 


Paesin v. Com, of int. Rev., 
46 Fed 743. 

But where the loss was to a 
orporation, with no probability of a 
oss to a taxpayer who had made guaran- 
sees, the court refused to ignore the 
sorporate existence. It appears that 
cm@emevidence in the particular cases 
precluded any probability of loss to 
the taxpayer, and upon this fact the 
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G@uemet Court refused to find a busi- 
Msgeoss. Hickey v. Chahoon, 153 Fed 
17. 

Maytag v. U.S., 289 F2d 647, states: 


"The advances took the form of 
loans, negotiable notes being 
issued for each advance of 
money. They were recorded on 
the corporation's books and on 
Bie plaintiff's personal books 
me loans. The debts to the 
plaintiff were never formally 
subordinated to those of other 
@reditors, though in fact the 
Mraintiff did not insist on a 
pro rata distribution with 
other creditors, because he 
was so closely identified with 
the corporation that he did 
not think it would be honorable 
to take a part of the small 
amount available to the credi- 
eors," 


nd upon such language the Court ruled 

Hemeche plaintiff was entitled to 

S@ever upon a claim for a refund. A 

uSsiness bad debt had been established. 
It is the position of the taxpayers 

hat they have ignored the existence 

f the corporation. Their independent 

See 


bersce of conduct which made the 
beration of the restaurant their 
pmece or business" is sustained by 
Viaence relating to the personal 
Smeeror the property involved, the 
ayment of all business debts and 
bmmeting debts from their personal 
tes, che complete lack of corporate 
fm@mves, meetings or elections and of 
Geer continued control of the opera~ 
feeeot the restaurant. 

Pomtarming the validity of such a 
pepeeeon is Van Clief v. Helvering, 
@eeeed 254, wherein it is stated: 

"There is no reason to apply a 

different rule because the sole 

peocknolder is an individual. 

The fact that Van Clief made 

the advances to keen the cor- 

moravion afloat rather than to 

Mmeouadate ity has no tendency 

to show that a voluntary ad- 

moi10n to capital rather than 

a loan was intended." 


The use of the corporate bank 
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ceount (wnich the Weigmans allege was 
ontinued for convenience), and the 
ijing of tax returns for 1961 cannot 
Meenorec. The evidence indicates 
Stipulation of Facts, Transcript of 
ecord p. 9, sub-page 5) that the tax- 
fees 2ntended to receive tax benefits 
fumecm@eir losses and that these benefits 
wuld be received in personal manner, 
Hemcaxpayers intended that the corpo- 
|tion was their alter ego. If this 
Soe conen under the rules discussed in 
Smee Vv. Clark, supra, the taxpayers 
mea be entitled to tax treatment 
PSulting from their business bad debt 
Saeered in their trade or business. 

The foregoing cases permit a 
axpayer to achieve a business bad 
@bt in a situation wherein the tax- 
Byer (1) has ignored the substance of 


Orporate existance and has assumed 
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personal liaoility for its debts and 

ts operation, or (2) has devoted all 
Seeecime to the affairs of the cor- 
pration. The situation at bar Cer tadndny 
Dilows the foregoing concepts. Mr. 
Peeman assumed personal financial 
fa@bility for the operation of the 
lusiness (new lease, payment of past 
ebts and of operating debts) and 

Peeoced all nis time to the oneration 
Meee DuSiness. Under the law and the 
acts the Weigmans are entitled to be 
tassified as naving a trade or business 
Gat. 


ARGUMENT AS TO SPECIFICATION 
SPeEeROReNO. 3 


Traditionally the appellate courts 
ome co find support for the actions 
fmeeconclusions of a trial judge. 

Mae presence of the trial judge 
1t the actual proceedings is recog- 


Sone 
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Seca as most important for he may 


oserve the witnesses and reach con- 


lusions on a first hand knowledge 


msis. 


Meonicaily in this trial the 


udge who heard the witness and who 


eviewed the exhibits as presented by 
Mavacness reacned a conclusion opposite 
me une judges who read the record. 

Beem 2 Situation should not be 
mmored by the Court of Appeals. It 
mere that tnis fact alone is 
ertainly no basis for a reversal of 
feck COUrt, but on the other hand, 

t is a fact to be given great weight 


Yecne Appellate Court. 


Respectfull 
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Emre. RUGKEr 

hecorney lor Emmesten. 
Weremen. et ux, 

3773 East Broadway 

tMucsonewrizona 85716 
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APPENDIX 


ULATION OF FACTS, admitted 


Bo Petitioners and 
pondent 


Meept of Proceedings Page 9 
Berne Tax Court of 


a erizonea 
ary 1, 1966 
ket No. 3559-64 


CERTIV GATE 


Mecervify that; in connection with 
fespreparation of this brie, I have 
mined Rules 18 and 19 of the United 
Bes, Court of Appeals for the Ninth 

Mit, and that, in my opinion, the 
Meeeoing Orief is in full compliance 
Pameeecenose rules. 
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